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\In re Em dia Elizabeth CASILLAS, Beneficiary of visa petition
filed by Arturo Casillas, Petitioner

File A74 801 058 - California Service Center
Deci ded August 4, 1998

U S. Department of Justice
Executive Ofice for Inmmgration Review
Board of Inmgration Appeals

In order to commence proceedi ngs agai nst an alien for purposes of
sections 204(g) and 245(e)(2) of the Imrgration and Nationality
Act, 8 U S. C. 88 1154(g) and 1255(e)(2) (1994), an Order to Show
Cause and Notice of Hearing (Forml-221) that was i ssued on or after
June 20, 1991, nust be filed with the Immigration Court. Matter of
Fuentes, 20 I &N Dec. 227 (BI A 1991), superseded.

Pro se

Sheila C. Fisher, Assistant Regional Counsel, for the Imrgration
and Naturalization Service

Bef or e: Boar d Panel : HOL MVES, FI LPPU, and
GUENDELSBERGER, Board Menbers.

GUENDELSBERGER, Board Menber:

The petitioner, alawful permanent resident alien, appeals fromthe
Sept ember 29, 1996, decision of the Acting Regional Service Center
(“RSC’) director denying his visa petition seeking preference status
for the beneficiary as his spouse under section 203(a)(2)(A) of the
Immigration and Nationality Act, 8 U S. C. 8§ 1153(a)(2) (A (1994).
The appeal will be di sm ssed.

Section 204(g) of the Act, 8 U S.C. § 1154 (1994), provides that
“a petition may not be approved to grant an alien imredi ate rel ative
status or preference status by reason of a marriage which was
entered into during the period described in section 245(e)(2), unti
the alien has resided outside the United States for a 2-year period
begi nning after the date of the marriage.” The period described in
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section 245(e)(2) of the Act, 8 U S.C. 8§ 1255(e)(2) (1994), is “the
period during which admnistrative or judicial proceedings are
pendi ng regarding the alien’s right to enter or remain in the United
States.” The 2-year requirenment of section 204(g) does not apply if
the alien “establishes by clear and convincing evidence to the
sati sfaction of the Attorney CGeneral that the marri age was entered
into in good faith and in accordance with the laws of the place
where the marriage took place and the nmarriage was not entered into
for the purpose of procuring the alien’s entry as an immgrant and
no fee or other consideration was given.” Section 245(e)(3) of the
Act .

The Acting RSC director determned fromthe record bel ow that the
I mmigration and Naturalization Service had i ssued an Order to Show
Cause and Notice of Hearing (Form [-221) in regard to the

beneficiary on June 25, 1992. He therefore concluded that
deportation proceedings had commenced prior to the beneficiary’s
Septenmber 16, 1995, marriage to the petitioner. For this reason

he notified the petitioner that, pursuant to sections 204(g) and
245(e)(3) of the Act, the petitioner would have to either (1) show
that the beneficiary had resided outside of the United States for a
2-year period after the marriage, or (2) denmonstrate the bona fides
of the marriage by clear and convi nci ng evi dence. Utimately, the
Acting RSC director determ ned that the petitioner failed to satisfy
ei ther requirenent and denied the petition

On appeal, the petitioner asserts that the beneficiary has never
received an Order to Show Cause and has never been placed in
excl usion or deportation proceedings. In essence, the issue in
this case is whether the nmarriage occurred at a tinme when
“admi ni strative or judicial proceedings [were] pending” within the
meani ng of section 245(e)(2) of the Act.

The Board has addressed this issue in Matter of Fuentes, 20 |&N
Dec. 227 (BI A 1991). The regul ation di scussed i n Fuentes determ ned
when an alien was in “admnistrative or judicial proceedings” for
pur poses of fornmer section 204(h) of the Act, 8 U S.C. § 1154(h)
(1988).'! That regul ation provided:

The period during which the alien is in such proceedi ngs
commences with the issuance of the Order to Show Cause

! Fornmer section 204(h) of the Act was redesignated as section
204(g) by section 162(b) of the Imm gration Act of 1990, Pub. L. No.
101- 649, 104 Stat. 4978, 5011
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(Form 1-221) or the Notice to Applicant for Adnission
Det ai ned for Hearing before Special Inquiry Oficer (Form
| -122)

8 CFR 8 204.1(a)(2)(iii)(1989) (enphasis added). The Board
determ ned in Matter of Fuentes, supra, that, under this regul ation,
proceedi ngs were pendi ng agai nst the beneficiary within the neaning
of section 204(h) of the Act as of the date the Order to Show Cause
was i ssued by the Service.

Subsequent to the Board s decision in Fuentes, the regulation was
anended to provide that the period during which the alien is in
deportation or exclusion proceedings, or judicial proceedings
rel ating thereto, conmmences:

(1) Wth the i ssuance of the Order to Show Cause and Notice
of Hearing Form (1-221) prior to June 20, 1991;

(2) Wth the filing of an Order to Show Cause and Notice
of Hearing (Form I-221) issued on or after June 20, 1991
with the Ofice of the Inmgration Judge; or

(3) Wth the issuance of the Notice to Applicant for
Adm ssion Detained for Hearing before Immgration Judge
(Form1-122).

8 CF.R 8§ 204.1(a)(2)(iii)(A) (1992)(enphasis added).?

2 The regulation has again been anended and renunbered, but the
anendnment does not affect the outcome of this appeal. Now found at
8 CF.R 8§ 245.1(c)(9) (i) (1998), the regul ation provides:

The period during which the alien is in deportation,
exclusion, or renoval proceedings or judicial proceedings
rel ating thereto, conmmences:

(A) Wth the issuance of the Form |-221, Oder to Show
Cause and Notice of Hearing prior to June 20, 1991;

(B) Wth the filing of a Form1-221, Order to Show Cause
and Notice of Hearing, issued on or after June 20, 1991, with
the Immigration Court;

(© Wth the issuance of Form1-122, Notice to Applicant
for Adm ssion Detained for Hearing Before |Inmgration Judge,
prior to April 1, 1997,

(D) Wth the filing of a FormI-862, Notice to Appear, with

(continued...)
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Under the 1992 regul ation, proceedings in which the Order to Show
Cause issued on or after June 20, 1991, are not considered to be
commenced, and are therefore not “pending” for purposes of sections
204(g) and 245(e)(2), until the Oder to Show Cause is actually
filed with the Immgration Court. Thus, the rule in Matter of
Fuentes, supra, as to conmencenent of proceedi ngs for purposes of
sections 204(g) and 245(e)(2) is superseded by regulation in the
case of an Order to Show Cause issued on or after June 20, 1991.

The record in the instant case indicates that an Order to Show
Cause was issued by the Service on June 25, 1992. There is no
i ndi cation, however, that the Form I-221 was ever filed with the
I mmigration Court. Consequently, we find that admnistrative
proceedi ngs were not pendi ng agai nst the beneficiary at the time of
her marriage within the neani ng of section 245(e)(2) of the Act, and
that section 204(g) is inapplicable in this case. Therefore, the
petitioner was required to showthe validity of his nmarriage only by
the generally applied standard of a preponderance of the evidence,
rather than by the enhanced standard of clear and convincing
evi dence set forth in section 245(e)(3). See Matter of Arthur, 20
| &\ Dec. 475, 478 (BI A 1992); Matter of Patel, 19 | &N Dec. 774, 782-
83 (BIA 1988); Mtter of Brantigan, 11 |&N Dec. 493 (BIA 1966);
Matter of Soo Hoo, 11 I&N Dec. 151, 152 (BI A 1965).

Even under the | ower standard of proof, however, we find that the
petitioner has failed to denonstrate the bona fides of his marriage
to the beneficiary. The docunents submitted in response to the
Service’s May 1996 request for additional evidence were a 1994
rental agreenent and a few bills and receipts from 1994. Thi s
meager submission falls short of the evidence required to
denonstrate a bona fide marriage.® Therefore, we conclude that the

2(...continued)
the Imm gration Court, or
(E) Wth the issuance and service of Forml-860, Notice and
Order of Expedited Renoval .

® Rel evant evidence woul d include such itens as insurance policies,
tax returns, bank accounts, correspondence, and photos, as well as
letters or affidavits fromfamly, friends, or acquaintances. See
Matter of Laureano, 19 1&N Dec. 1 (BIA 1983).
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petitioner has failed to nmeet his burden of proof in this case.
Accordingly, the appeal will be dism ssed.*

ORDER:  The appeal is dism ssed.

4 W note that dism ssal of this appeal does not preclude the filing
of a new petition with additional evidence.
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